A particularly flagrant example has been, Illinois.8 In a series of opinions beginning with White v. Ragei,9 the United States Supreme Court has shown marked impatience with "the Illinois merry-go-round of habeas corpus, coram nobis, and writ of error." 10 Finally, in Young v. Ragen," the Court indicated that unless Illinois took steps to provide an adequate procedure, the way would be open for Illinois prisoners to obtain habeas corpus relief in the federal courts without first exhausting their state remedies. In response to that opinion, and after considerable prodding by the local bar,' 2 the Illinois legislature in 1949 enacted the Post Conviction Hearing Act.' 3 The Act "provides for a new proceeding to afford an inquiry into the constitutional integrity of the proceedings in which the judgment was entered.''14 The new procedure has been found consistent with the Illinois constitution, 15 has received wide acclaim, 16 and has been tentatively accepted by the federal courts as an adequate state remedy which Illinois prisoners must exhaust before recourse to federal habeas corpus may be had.'
7 Its acid test, however, will come with the Illinois Supreme Court's ultimate disposition of three cases remanded from the United States Supreme Court: Jennings v. Illinois, Lalran v. Illinois, and Sherman v. Illinois.' 8 The Pacts
The facts of the three cases are substantially identical. Each of the provides is inadequate in practice, the prisoner is excused from the exhaustion requirement. 28 U.S.C. §2254 (Supp. III 1950) . See Ex Parte Hawk, 321 U.S. 114, 117 (1944) . Mr. Jenner was chairman of this committee. His article apparently constitutes the "legislative history" of the Act.
13. ILL. REV. STAT petitioners was tried on a felony charge in the Cook County Criminal Court. 19 The prosecution offered in evidence statements signed by the defendant in which he purportedly confessed his guilt. Defense counsel moved to suppress the statements on the ground that they had been obtained by third degree methods. After a full hearing, the presiding judge denied the motion and admitted the statements in evidence. A conviction followed. No appeal was taken, apparently because of financial inability to procure a transcript of the trial proceedings.
After the passage. of the Post Conviction Act, each of the petitioners applied to the trial court for a hearing.
2 0 Among other allegations of denial of due process, 2 ' each petitioner again charged that the confession admitted in evidence at his trial had been obtained by coercion.
2 2 In response to each petition, the State's Attorney moved to dismiss the proceeding on the ground, among others, that the claims had been conclusively adjudicated at the trial and were therefore res judicata. 28 The court, without specifying its grounds of decision, granted the motion and dismissed the petition without a hearing on the truth of the petitioner's allegations.24
19. LaFrana and Sherman were both charged with murder; Jennings, with armed robbery.
20. The venue of the proceedings is fixed at the court where the conviction took place.
ILL. REv. STAT. C. 38, §826 (1951).
21. Jennings and Sherman also alleged that the prosecution had knowingly used perjured testimony.
22. It should be noted that the petitioners do not dispute the fairness of the confession hearings at their trials. They contend rather that the trial court erred in admitting the confessions.
23. Two other grounds were also given in support of the motion to dismiss: (1) that the petitioner's allegations are mere conclusions, unaccompanied by affidavits having sufficient probative force to require an answer; (2) that the facts alleged by petitioner, if true, would not constitute a denial of due process. The identical motion, in mimeographed form, is filed by the State's Attorney in each Post Conviction proceeding in the Cook County Criminal Court, irrespective of the nature of the particular allegations or the presence of supporting affidavits. Nevertheless, the motion has enjoyed spectacular success. See note 24 infra.
24. This has been the usual disposition of Post Conviction petitions in the Cook County Criminal Court. As of November 1, 1951, 197 had been filed. Approximately 50 were still pending. Of the remainder, only a handful have managed to survive the State's Attorney's motion to dismiss. Of this number, only three were found to present meritorious claims. All three petitioners have been given their release, although not one has had to undergo a new trial. (1) Curtis Gee (Post Conviction No. 3). This case suggests that not all judges of the Cook County Criminal Court are applying res judicata to bar the presentation of coerced confession claims in Post Conviction proceedings. Gee had been convicted of murder in 1939. In his petition, he alleged that the confession admitted in evidence at his trial had been extracted from him by physical force. Although this contention (as in Jennings' case) had been adjudicated adversely to him at the trial after a full hearing, the State's Attorney's customary motion to dismiss was overruled. The State's Attorney elected to stand on his motion and a new trial was ordered. The State's Attorney then applied to the Illinois Supreme Court for a writ of error raising two questions: whether the State is entitled to appeal a final judgment under the Post Conviction Act; and whether res judicata barred the relitigation of Gee's confession claim since it had been determined at the original trial. ( The petitioners then applied to the Illinois Supreme Court for writ of error to review the lower court's action.
2 5 Eacli application was dismissed without argument and without any opinion apart from a cryptic form order 2 6 which reads in part: "It is further considered by the Court that after having examined and reviewed the petition and record in the post conviction hearing the same is found to disclose no violation or denial of any substantial constitutional rights of the petitioner under the Constitution of the United States. .. "27 From this judgment, the petitioners successfully applied to the United States Supreme Court for writ of certiorari in forma paupersg.
28
The Court, with two Justices dissenting, vacated the judgments below and remanded the cases to the Illinois Supreme Court "for further proceedings. " 29 An analysis of the decision requires a fuller exploration of the issues before the Court.
The Issues
The petitions present clear and specific allegations in respect to the extraction and use of coerced confessions to obtain convictions. Taken by themselves, and if ultimately proven true, these allegations would clearly entitle petitioners to new trials under the applicable rulings of the United States Supreme Court.
30 And as against the State's Attorney's motion to dismiss, these allegations must be taken as true.
3 1 It thus seems inconceivable, despite the language of its judgment order, that the Illinois Supreme Court based its decision on the ground that these allegations, without more, did not state a claim on which relief could be granted.
A more reasonable interpretation is that the court meant the petitioners were not entitled to a hearing in collateral proceedings on constitutional claims which had been adjudicated at the original trials. This analysis is consistent with the groundi urged by the State's Attorney in his motion to dismiss, and with the prior opinion of the Illinois Supreme Court sustaining the constitutionality of the Post Conviction Act.3 2 sentenced to probation for 2 to 4 years. Two months later, he was charged with having violated probation, brought before the trial judge, and sentenced to the penitentiary for 3 to 20 years. In his petition, Lopez alleged denial of counsel at the hearing on the probation violation. Lopez was given a hearing and discharged in December, 1950, after having served nearly three years of his sentence. Both the petitioners and respondent adopted this interpretation. They disagreed, however, on two principal issues: (1) whether the ruling of the Illinois Supreme Court, thus interpreted, may be deemed to rest on state or federal grounds; 3 3 (2) assuming the decision rests on federal grounds, whether the Illinois Supreme Court's conception of federal law is correct.
In behalf of the respondent, the Illinois Attorney General argued that the Illinois court was deciding only on the scope of inquiry authorized under the Post Conviction Act; that this is exclusively a matter of state procedure, rather than federal constitutional law; that therefore the writ of certiorari should have been dismissed for lack of jurisdiction since the decision rests on an adequate nonfederal ground. 34 To this, the petitioners replied in effect: if that is what the Illinois Supreme Court meant to say, then it chose an extraordinarily poor way of saying it.
3 5 Admittedly the Illinois court could have held, and might yet eventually hold, that, irrespective of federal law, the Post Conviction Act does not permit the reconsideration of constitutional issues actually determined at the original trial. But in the cases at hand, the petitioners contended, the Illinois Supreme Court puqt aside considerations of state law, and explicitly rested its decision on its own conception of federal law; therefore it was immaterial that the ruling might have been rested on state law had the Illinois court chosen such grounds.
36
If the Illinois Supreme Court's decision does rest on federal grounds, then that decision could be supported only if the Illinois court's conception of federal law was correct-that is, if a federal district court in habeas corpus proceedings would have been justified in denying the petitioners a hearing on their confession claims, assuming such a hearing could not be obtained through Illinois post-trial remedies.
In defense of the decision, the Attorney General contended that'due process requires only a fair hearing before a court of competent jurisdiction; and that once the prisoner has obtained such a hearing at his original trial, he is thereafter precluded from collaterally attacking the court's disposition of his constitutional claim, whether erroneous or not. The petitioners, on the other hand, insisted that the applicable federal law is otherwise. Their argument ran like this: If there is a federal principle of res judicata which may be invoked in habeas corpus proceedings to foreclose a constitutional issue determined at the original trial, the principle is properly applied only when the prisoner has (or did have) a practical opportunity to appeal to a higher state tribunal and then ultimately to the United States Supreme Court. If there exists an effective deterrent to such direct attack on the trial court's determination, then an equivalent review should be available via collateral attack. Otherwise the state court's determination of the federal question would invariably be conclusive. In the instant cases, the of constitutional rights as to which a full and final hearing on the merits has already been held".
33. This is invariably a bone of contention where no opinion is written by the state [Vol. 42 petitioners claimed that their inability to obtain a transcript of the trial proceedings constituted just such a deterrent, and that therefore a federal district court would have been unjustified in denying them a hearing on the confession issue in the absence of an appropriate Illinois remedy. 38 
Res Judcata in Federal Habeas Corpus Proceedings
In determining the applicability of res judicata in federal habeas corpus proceedings, a distinction must be drawn between issues determined in the original proceedings and issues determined in prior habeas Corpus proceedings. As to the latter, the United States Supreme Court has repeatedly held that res judicata does not apply.
39 But as to issues determined in the original proceedings, either at the trial or on appeal, the rule is not so clear.
The difficulty lies in the reconciliation of two well established (but not altogether consistent) principles of federal law: (1) habeas corpus is available to correct the denial of any constitutional right; (2) habeas corpus cannot be used as a substitute for an appeal.
(1) The Supreme Court has frequently reaffirmed the principle that "habeas corpus in the federal courts by one convicted of a criminal offense is a proper procedure 'to safeguard the liberty of all persons within the jurisdiction of the United States against infringement through any violation of* the Constitution. . . .' "40 (Italics added.) Thus the Court has sanctioned collateral attack when the constitutional issue presented was conviction under an unconstitutional statute, 41 lack of indictment for infamous crime, 4 2 mob domination of the trial,4 double jeopardy,4 self-incrimination, 4 5 denial of counsel, 4 6 lack of territorial jurisdiction, 4 7 prosecutor's knowing use of perjured testimony, 48 inducing plea of guilty by misrepresentation, 4 9 coerced plea of guilty, 50 suppression of testimony favorable to the defendant, 51 and deprivation of trial by jury. 52 Prior to the Jenings opinion, however, the Court had never decided whether coerced confession claims were also permissible on collateral attack.
53
(2) The Court has been likewise insistent in forbidding the use of habeas corpus as an appeal. 54 Res judicata is of course merely one aspect of this prohibition, and, for purposes of this discussion, has reference only to those questions which were actually put in issue and determined.
55
The lower federal courts have not limited their application of this principle to non-constitutional issues, 5 6 but have applied it to constitutional claims as well. Thus most courts have refused a second hearing when the question raised on habeas corpus was the admission of a coerced confession 57 974 (6th Cir. 1942 ), the confession issue had been submitted to the jury at the original trial and determined adversely to the prisoner. No appeal was taken. The prisoner then applied for federal habeas corpus, alleging the use of a coerced confession. The district court took exhaustive evidence, but made no findings and dismissed the petition on the ground that the issue could not be properly raised in habeas corpus proceedings. 36 F. Supp. 386. The Court of Appeals reversed and remanded, directing the district court to report its findings. 135 F.2d 974. In response, the district court filed its findings and held that the petitioner's confession claim was not sustained by the evidence. 334 (1915) . Although the ultimate decision was against the petitioner, the Court rejected the state's argument that consideration of the prisoner's claims was barred by res judicata since each had been previously adjudicated in the state court. The dissenting opinion of Mr. Justice Holmes was even more emphatic: "It is significant that the argument for the State does not go so far as [Vol. 42 rule is not one defining power but which relates to the appropriate exercise of power .... (T)he rule is not so inflexible that it may not yield to exceptional circumstances where the need for the remedy afforded by the writ of habeas corpus is apparent." ' 60 'What then are the ,"exceptional circumstances" which render the rule inapplicable? In Moore v. Dempsey, 61 it was mob domination of the trial that made the whole proceeding a nullity, even though the very grounds adopted by the Court as the basis for its finding of lack of due process had been unsuccessfully pressed upon the trial court in a motion for a new trial and upon the state supreme court as grounds for appeal. In Bowen v. Johnston, 62 it was a conflict between state and federal authorities on a question of territorial jurisdiction, even though the question had been adjudicated at the original trial and the prisoner had taken no appeal.
In Tinsley v. Treat, 6 3 a removal case, it was apparently the practical inadequacy of other remedies to correct the trial court's exclusion of -vital testimony on the sufficiency of the indictment. Conversely, in Sunal v. Large, 6 4 the Court found no such "exceptional circumstances" on the ground that appeal had been available as a practical matter but the prisoners had not tried it. This is much the same position taken by the Court of Appeals for the District of Columbia in Smith v. United States. 65 In rejecting a federal prisoner's confession claim, Judge Fahy pointed out the apparent conflict between "on the one hand Supreme Court opinions stating that habeas corpus is available to correct the denial of any constitutional right, and on the other hand, the decisions of the courts of appeals that convictions based on coerced confessions cannot for that reason alone be set aside on collateral attack by the habeas corpus procedure. "66 Judge Fahy would reconcile thes two seemingly opposing views by permitting collateral review of the trial court's admission of the allegedly coerced confession only when appeal as a practical matter is unavailable.
67 "Such admission alone does not result in the denial of a constitutional guarantee so long as the error is subject to correction on to say that in no case would it be permissible on application for habeas corpus to override the findings of fact by state courts. It would indeed be a most serious thing if this court were so to hold, for we could not but regard it as a removal of what is perhaps the most important guaranty of the Federal Constitution." Id. at 348. 64. 332 U. S. 174 (1947) . "Appeals could have been taken in these cases, but they were not. It cannot be said' that absence of counsel made the appeals unavailable as a practical matter. S. 304 (1946) , where questions of the sufficiency of the evidence were litigated on habeas corpus. In both instances, petitioner was detained under an administrative order not subject to judicial review.
1952)
an appeal and there is no indication of any deterrent to an appeal such as lack of counsel. ' "68 (Italics added.)
The Transcript Obstacle in Illinois
Although no deterrent to appeal was found in the Smith case, 69 the petitioners adopted its rationale, and insisted that in their cases there existed just such a deterrent: the failure of Illinois to provide a method by which indigent prisoners may obtain a transcript of their trial transcript without cost to themselves (except where the death penalty has been imposed)o70 Certainly if such "exceptional circumstances" would entitle a federal prisoner to a relaxation of the res judicata rule, the same principle should apply a fortiori where federal habeas corpus relief is sought by a state prisoner. The federal prisoner, after all, has already had his day in a federal court.
71
As was made clear at oral argument, the petitioners have never contended that the state's denial of the transcript to indigent prisoners constitutes in itself an independent violation of the Constitution, such as a denial of equal protection of the laws.
7 2 The constitutional right for which they seek redress is instead the right to have coerced confessions excluded from their trials. The denial of the transcript is therefore pertinent only insofar as it bears upon the availability of appeal as an adequate remedy to vindicate that right.
At §4-3511 (Burns, 1946) ; IOWA CODE ANN. §793. 8 (1950) ; Ky. REV. STAT. §28.460 seems to suggest that one of the reasons for remanding the cases to the Illinois Supreme Court is to clarify the grounds of decision.
90 But the rest of the opinion makes it clear that clarification of this issue would serve no real purpose. Disposition of the three cases is left to the Illinois and lower federal courts. There is no need for further action by the Court. 91 The actual basis of the Illinois Supreme Court's judgment is therefore of only academic interest now.
Possible doubt as to its jurisdiction, however, did not prevent the Court from passing on the substantive issues presented. The Court premises its reasoning on the proposition that the petitioners are held in custody in violation of federal constitutional rights (1) The majority opinion is also significant for what it does not say. The Court completely ignores two early holdings which indicated that a state prisoner's inability to appeal is immaterial in determining his eligibility for federal habeas corpus.
9 5 Even more conspicuous by its absence in the opinion is any mention of the effect of the pre-conviction adjudication of the peti- 
(1948).
91. Unlike Loftus v. Illinois, supra note 90, the instant cases were not continued on the Court's calendar pending further consideration by the Illinois Supreme Court.
92. 72 S.Ct. at 127. On "waiver," see Yakus v. United States, 321 U.S. 414 (1944) , and cases cited therein. Conceivably Jennings and Sherman might have waived their perjury claims (supra note 21) by failing to assert them at the trial or on motion for new trial, but it is difficult to see how any of the three petitioners could have waived their confession claims. Each vigorously fought the admission of the allegedly coerced confessions.
93. 72 S.Ct. at 127. As discussed infra, the opinion ignores the fact that the petitioners have already had a "day in court" on their confession claims! 94. 244, 247 (7th Cir. 1944 ) represents a more liberal view. The court held that the facts that petitioner was "without means of hiring counsel and of paying for a record for use in perfecting an appeal from the judgment dismissing his petition for writ of error coram nobis" were sufficient to satisfy the exhaustion requirement.
[Vol. 42 tioners' confession claims. The opinion expressly recognizes that a prisoner may forfeit constitutional claims by "waiver,"
' 96 but is silent as to the ostensibly basic controversy: whether such claims may be similarly foreclosed by the doctrine of res judicata. This omission, coupled with a literal reading of the Chief Justice's remarks, would suggest a tacit rejection of res judicata as a defense to constitutional claims in federal habeas corpus proceedings. Yet it hardly seems likely that such a far-reaching step would be announced by mere implication. At best, the decision must be limited to the particular facts of the cases before the Court.
As applied to those facts, the decision seems ,an eminently desirable one. True, a state prisoner has no federal constitutional right to an appeal, 97 and much less any right to an appeal in forma pauperis. He is, however, entitled to the protection of the federal courts from errors of the trial court amounting to state denial of due process, if redress cannot be had in the state courts. Otherwise enforcement of the guarantees of Fourteenth Amendment would be left exclusively to the states. This would be contrary to the principal reason for existence of our federal system of courts. Once this right to protection by the federal courts be admitted, it is difficult to avoid the Court's conclusion. The form of this protection, after all, should hardly be the controlling consideration. If direct review by the United States Supreme Court is cut off by the failure of the state to provide its indigent prisoners a transcript without cost, then it would seem that collateral review should be available via federal habeas corpus, notwithstanding any rule of res judicata ordinarily applicable to the claims of federal prisoners.
Alternatives Open to the Illinois Supreme Court
On remand, assuming that the petitioners are able to sustain their claims of poverty, the Illinois Supreme Court could dispose of the cases by any one of at least four methods.
(1) The court could hold that one's inability to, appeal is irrelevant to the permissible scope of inquiry under the Post Conviction Act, which, as a matter of state law, does not permit the reconsideration of issues adjudicated at the trial. The petitioners would then of course have immediate access to the federal, courts.
(2) The court might conceivably find that some method of obtaining direct review of the trial proceedings by writ of error is still available to the petitioners. This seems doubtful in the apparent absence of any Illinois authority, statutory or judicial, for review by a narrative bill of exceptions, a "bystander's bill," or the "judge's notes." 
